
In an important development for the ‘right
to be forgotten’, the Delhi High Court recent-
ly ordered the removal of one of its own
judgments from easy access. The petitioner
was acquitted of certain crimes by the court
and the judgment was freely accessible on
the Internet. Unhappy with this, the peti-
tioner sought removal of the judgment from
a leading database platform and search en-
gines. The court, as a temporary relief, asked
search engines to remove this order from
search results, and ordered the database
platform to block the judgment from being
accessed by search engines. The High Court
recognised that the petitioner may have a
right to be forgotten, which must be ba-
lanced with the right of the public to access
courts of record.

The right to be forgotten is, generally, the
right to have information about a person re-
moved from public access. The proponents
argue that individuals should be able to de-
termine the development of their life in an
autonomous way. Persons cannot be perpe-
tually stigmatised for past conduct. 

In 2017, the Supreme Court recognised
the right to be forgotten as being under the
ambit of the right to privacy (specifi��cally, in-
formational privacy) under the Constitution.
It observed that if someone desired to re-
move personal data from the virtual space, it
ought to be respected. The top court ob-
served that a lot of personal information may
serve no “legitimate interest”, was “incor-
rect”, or was not “necessary” or “relevant”.
However, the right to be forgotten was sub-
ject to reasonable restrictions based on
countervailing rights such as free speech.
But despite the Supreme Court’s judgment,
the right remains underdeveloped in India.

For now, individuals may request data
hosts to take down some content, and it may
be taken down based on the policies of the
respective hosts. For example, some embar-
rassing selfi��es that a person posted as a mi-
nor may violate the terms of service. These
photos may be taken down if so requested
because they not only violate terms of ser-
vice but are also unnecessary and irrelevant.
However, if these photos have since become
part of, say, a scientifi��c study on Internet us-
age patterns by teens, or if the person now
holds a prominent government offi��ce, they

now serve a public purpose.
There is a general consensus that people

should be allowed to modify or delete infor-
mation uploaded by themselves. However,
whether this extends to information upload-
ed by third parties is uncertain. Take for in-
stance a news article reporting an accusation
of sexual harassment against a public fi��gure.
If the person was never convicted, should
they continue to bear the infamy? Is abhor-
rent conduct reportable only if there is a le-
gal proceeding to support it?

The U.S. example
Perhaps there is a lesson in the American ci-
vil rights movement. Back then, some go-
vernments fi��led defamation claims against
newspapers to disincentivise them from re-
porting violence against protesters. In one of
these cases, The New York Times was held
liable to pay $500,000 (a king’s ransom in
1962) by an Alabama court for some errors in
their content. In appeal, the U.S. Supreme
Court intervened in New York Times Co. v.
Sullivan (1964), and ruled that public inter-
est reporting may continue without fear as
long as it did not intentionally or recklessly
make outright false statements. Thus, the
court disallowed suppression of criticism
and accountability, especially against power-
ful fi��gures. The case has been cited by the Su-
preme Court of India several times. Nonethe-
less, many courts in the country have
ordered take-down of unfl��attering news arti-
cles pertaining to legal proceedings, redac-
tion of names of litigants, and removal of re-
ferences from search results. However, this
is perhaps the fi��rst instance of a court order-
ing the removal of access to its complete fi��nal
judgment from certain spaces.

While there may be signifi��cant merit to
the right to be forgotten, whether it extends
to the removal of judgments of courts of re-
cord is uncharted territory. Judgments are
published for good reasons. Trials held un-
der public scrutiny act as a check against jud-
icial caprices and help in enhancing the con-
fi��dence of the public in the fairness and
objectivity of the administration of justice. 

The wrong that the Delhi High Court
sought to correct could have been achieved
by narrow tailoring. The court could have or-
dered that the name and personal details of
the petitioner be redacted while maintaining
public access to the judgment itself. Un-
aware of the Streisand eff��ect, the court
names the petitioner repeatedly in its inte-
rim order, while removing the acquitting
judgment from easy access. The issue has
been listed for a fi��nal hearing and the out-
come is keenly awaited.
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