
It has been 81 years since Arthur
Koestler’s Darkness at Noon was
fi�rst published. The novel is set

in the backdrop of the Great Purge
of the late 1930s in the Soviet Un-
ion under Stalin. This period was
marked by, among other things,
political repression, police surveil-
lance, general suspicion of the op-
position, imprisonment, and exe-
cutions. Decades on, thousands of
miles away, darkness fell at noon
in India too, when Father Stan
Swamy passed away at a private
hospital in Mumbai on July 5. Omi-
nously reminiscent of the macabre
world Koestler had drawn, Fr.
Swamy’s death is much more than
the death of an activist accused of
terrorist activities. It is the result of
a systemic abuse of majoritarian
authority and disregard for the
rule of law. 

His life in a nutshell
For many, Fr. Swamy will be re-
membered as an inspiration. A Je-
suit priest, he chose to make the
upliftment of marginalised com-
munities in Jharkhand his life’s
work. He lived and worked in a sin-
gle room, prolifi�cally writing (over
70 books are credited to him) on
dispossessed people. He was an
activist for most of his life, and
used the legal system to fi�ght for
the rights of those who were being
unfairly targeted, and thought that
the Constitution would help in se-
curing justice, even moving the
Jharkhand High Court in a public
interest litigation on undertrials.
When doing all of this, surely, he
would never have imagined that
his fate would be decided by the
very system he used and believed
in. 

It started in August 2018, when
the Pune police raided Fr. Swa-
my’s single-room home, seized his
computer, cell phone, books and
some classical music cassettes.
Another raid took place in June
2019. Finally, on October 8, 2020,
Fr. Swamy was arrested by the Na-

tional Investigation Agency (NIA),
under the Unlawful Activities (Pre-
vention) Act (UAPA), the 16th to
join a roster of professors, acti-
vists, writers, and public intellec-
tuals, as a suspect in the Bhima-
Koregaon case. Fr. Swamy, aged
over 80, remained an accused, in
the custody of the state, till his
death. Besides being arrested for
what many believe to be improba-
ble causes, and being possibly the
oldest person ever accused of ter-
rorism in India, the most tragic
story is how his detention was
handled by the state, by the police
and worst of all, by the courts. 

Fr. Swamy was arrested on fl�im-
sy evidence of some propaganda
material and communication with
other activists in the fi�eld, such as
Sudha Bharadwaj and Varavara
Rao, who were also arrested for si-
milar charges. The authenticity of
some of the allegedly indicting
documentation, including a key
report, has been questioned by in-
ternational forensic data experts.
But the state defended its arrest ar-
guing that these issues must be
gone into only during trial, and
that the accused — i.e., Fr. Swamy
— should remain in jail until then. 

Pointer to judicial decline
This is the outcome also of the pro-
blematic Watali judgment, which I
discuss in subsequent paragraphs.
Repeated pleas for medical assis-
tance by Fr. Swamy were consis-
tently ignored or dismissed. Medi-
cal reports taken on record clearly
showed that Fr. Swamy had the de-
generative Parkinson’s disease,
and could not even do basic tasks,
such as holding a spoon, writing,
walking or bathing. Indeed, the
court noted that he had a severe
hearing problem, and was physi-
cally very weak. But even that did
not move them. Every regular bail
application that was fi�led by his la-
wyers was unequivocally rejected.
When he applied for medical bail,
the court kept adjourning the mat-
ter, and merely off�ered him the
services of a private hospital. In
my opinion, this demonstrates a
lack of sensitivity on the part of
the judges, which is deeply
saddening.

The series of events that led to
Fr. Swamy’s eventual and tragic

passing is testimony to the judicial
decline that we have seen in recent
years, which coincidentally or not,
appears to be coterminous with
the current political regime in
India.

Why is the political establish-
ment, and the police, so embol-
dened to pursue cases under UA-
PA against individuals like Fr.
Swamy? A key reason, undoubted-
ly, is the weak judiciary we have
today. Indeed, our judiciary today
suff�ers from a great many fl�aws be-
sides mere weakness. In Fr. Swa-
my’s case, the judges displayed
apathy of a shocking order. It is
perplexing when, on the one
hand, the Chief Justice of India
grandiloquently states that perso-
nal liberties and fundamental
rights must be protected, and
courts do precisely the opposite.

A weakened central principle
It would not be too bold to suggest
that the idea of the “presumption
of innocence” — a central principle
of criminal law and procedure — is
on a terribly weak footing these
days in our country, and this
should worry all of us greatly. 

The source of this worry is the
Supreme Court of India itself. Its
April 2019 decision in National In-
vestigation Agency vs Zahoor Ah-
mad Shah Watali on the interpreta-
tion of the UAPA has aff�ected all
downstream decisions involving
the statute. This decision has
created a new doctrine, which is
that eff�ectively, an accused must
remain in custody throughout the
period of the trial, even if it is
eventually proven that the evi-
dence against the person was inad-
missible, and the accused is fi�nally
acquitted. The illogic of this veers
on the absurd: Why must an ac-
cused remain in jail only to be

eventually acquitted?
According to the decision, in

considering bail applications un-
der the UAPA, courts must pres-
ume every allegation made in the
First Information Report to be cor-
rect. Further, bail can now be ob-
tained only if the accused produc-
es material to contradict the
prosecution. In other words, the
burden rests on the accused to dis-
prove the allegations, which is vir-
tually impossible in most cases.
The decision has essentially ex-
cluded the admissibility of evi-
dence at the stage of bail. By doing
so, it has eff�ectively excluded the
Evidence Act itself, which argua-
bly makes the decision unconstitu-
tional. Bail hearings under the UA-
PA are now nothing more than
mere farce. With such high bar-
riers of proof, it is now impossible
for an accused to obtain bail, and
is in fact a convenient tool to put a
person behind bars indefi�nitely. It
is nothing short of a nightmare
come true for arrestees.

This is being abused by the go-
vernment, police and prosecution
liberally: now, all dissenters are
routinely implicated under (wild
and improbable) charges of sedi-
tion or criminal conspiracy and
under the UAPA. Due to the Su-
preme Court judgment, High
Courts have their hands tied, and
must perforce refuse bail, as dis-
proving the case is virtually impos-
sible. As a result of this decision,
for instance, a High Court judge
can no longer really adjudicate
and assess the evidence in a case.
All cases must now follow this
straitjacketed formula of refusing
bail. The eff�ect is nearly identical
to the draconian preventive deten-
tion laws that existed during the
Emergency, where courts de-
prived people access to judicial re-
medy. If we want to prevent the
disasters of that era, this decision
must be urgently reversed or dilut-
ed, otherwise we run the risk of
personal liberties being compro-
mised very easily.

The most fl�agrant abuse of the
UAPA, and constant rejection of
bail applications of those accused
as a means of silencing opposing
voices, can be seen in the Bhima
Koregaon cases, including Fr. Swa-
my’s case, as well as the cases per-

taining to protests against the Citi-
zenship (Amendment) Act (CAA),
where mere thought is elevated to
a crime. In multiple instances, evi-
dence is untenable, sometimes
even arguably planted, and gener-
ally weak overall. But as a conse-
quence of UAPA being applied, the
accused cannot even get bail.
Courts cannot go into the merits of
the case due to the Supreme Court
judgment.

An issue for the judiciary
When courts do go into such mat-
ters, as in the instance of the Delhi
High Court granting bail to three
young activists accused in a con-
spiracy relating to the 2020 riots in
Delhi, the Supreme Court uncha-
racteristically decides to weigh in.
The Supreme Court reportedly ex-
pressed “surprise” and dissatisfac-
tion at the High Court’s decision,
giving the direction that the deci-
sion will “not to be treated as pre-
cedent by any court” to give simi-
lar reliefs. Specifi�cally, the
Supreme Court reportedly said
that “in a bail application, a 100-
page judgment discussing all laws
is surprising us”, perhaps forget-
ting that the case that started it all,
i.e., the Watali judgment of the Su-
preme Court, was itself a judg-
ment in a bail matter! This seems
to imply that only the Supreme
Court can hold forth on matters of
statutory interpretation, and that
High Courts — which are constitu-
tional courts in their own right —
may not? By extension, if statutes
ought not to be examined at all by
High Courts, does this mean that
individual arrestees must languish
in jail till, say, the constitutional
validity of the statutes under
which they are arrested are decid-
ed? Surely, this would be com-
pletely irrational. 

Posterity will blame the judici-
ary for the incarceration and un-
fortunate death of Fr. Swamy, and
the continued imprisonment of so
many others like him. But voices
will continue to rise in protest. As
Fr. Swamy himself said, though,
“we will still sing in the chorus. A
caged bird can still sing.” 

Ajit Prakash Shah is Former Chief Justice,
Delhi High Court and Former
Chairperson, Law Commission of India

Darkness at noon, felled by the judiciary
Posterity will blame the judiciary for the incarceration and unfortunate death of Father Stan Swamy

Ajit Prakash Shah

SU
SH

IL
 K

UM
AR

 V
ER

M
A

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight

mathan
Highlight




